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COMPTROLLER GENERAL OF THE UNITED STATES 
WASHINGTON 25 


B-1y558l ti. mae a - July 6, 196i 


Honorable Glenn T. Seaborg, Chairman 
United States Atomic Energy Commission 


Doar Mr. Seaborgr 


By letter of April 11, 1962, inadvorcontly dated March 11, 1961, 


‘the Depusy General Manager requosved our Gecision concerning the pay= 


ment of premium componsation under section 301(a) of the Federal 
Ewployees Pay Act of 195, as-awended by tho act of Septembor 1, 195h, 


68 Stat. 1110, for night work performed by AEC security guards and 


soourity shipment couriers, So far as here pertinent, said section 
301(a); as amended, provides for the paynent of premium compensation 
of 10 percont (hereinafter referred to as night differential) for any . 
Nyggulariy scheduled work" botwoen the hours of 6:00 p.m. and 6:00 a.m 


It appesrs from the Deputy Gonerel Manager's letter that the 
Ysocurity guards" cro those employees engaged upon intra-plant activi- 
ties, including such duties as arca petrol, visitor escort, classified 
trash burning detailo, traffic control, and security posts. In view 
of the regular ‘pattern of work hours for those employees, few problems 
concerning payment of nignt differential are encountered.  Howaver, 
the follawing two factual situations, with the accompanying questions, 
are presantad: 


In one situation, the security guards who work day= 
time shift are occasionally required (due to the absence 
_ of riormally assigned personnal) to work night shifte on 
‘either, or both, the sixth end seventh days of the worke- 
woek (4.0., on days normally not worked). oe 
“(a) In this situation, are the security guards who 
are so diracted to perform night work on both the sixth 
and seventh days entitled to night pzy differential for 
such sixth and seventh days of work? : 


n(b) Are they entitled to night pay differential if 
_ they are directed to work only the sixth or the seventh : 
day? 


"Phe second situation involves overtime for certain 
guards who are roquired to chock in and out at a central . 
location and who are then transported between the, central | 
location and a security post imzediately befare and after 
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‘their oight~hour tour of duty. - far example, a security 
guard may be roquired to be present at *Socurity Tuard 
Headquarters!. for cheoking-in’ at 2:1)5.pem., after which 
ho 4s fucnished transportation oo an to arrive at the. 
security post by 3:00 p.m. After cowplotion of oi ght 
hours of duty at the sucurity post, he is returned to 
tho "Jeudguartors! for chacking-out which is not ‘coil 
pleted until 11:15 p.m. — 


1(o) Under tho abovo circunstancea, may the 
security guard be paid night diffcrential for the ovor~ 
time period after 11:00 p.m. as woll ag the period fron 
6:00 pem. to 11:00 p.m?" ” 


Questions (a) and (b) refcr to employoos assigned temporarily ta 
|. regularly acheduled tours of duty other than their owm regular tours. 
Under subsections (c) and (d) of section 25.232 of the Federal 
Employos Pay Regulations, such employees are entitled to night differ- 
ential far the night hourd involved oven though tho work may consti- 
tute overtime for the substituting employee and the work doos not recur 
for him. 36 Comp. Gen. 657, 660. Questions (a) and (b) aro answored 
in the affirmative. ‘ 

: y ; 

Conoerriing question (oc), wo understand that the fiftoen-minute C) 
4ntervals reowired for checking in and out and going to and from tha 
security post are considered ao compensable time for overtine com- 
ponsation purposes. Sinco suci intervala are a rogular part of the 
daily tour of duty, no reason is apparent why night differential 
should not be paid under the luw and rorsulations olted above for all time 
noryed between the hours of 6:00 p.m, and 6:00 a.m This question 
48 answered in the affirmative. 


rSecurity couriers” are described as those employees whose duties 
aro concerned with escorting inter-plant shipments of olassified 
matter (ranging from documents to large and bulky quantities of mate- 
rials and structural components). There is a frequent shifting of tne 
employees between intra-plant guard duty and inter=-plant courier duly. 


The munber of couriers assigned to & particular shipment varios with 


the physical size, strategie importance and nature of the shipment, 
and Buch othor factors as availobility of sleaping and eabing acco: 
hours an individual can be on duty without 
nee his alertness, layovers, and proble:s of * 
peouliar to the Jndividual 


modations, the number of 
such fatigne as would red 
suvervision and adninistrative arrangements 
shipment. 

The forty-howr basic workweek of sacurity couriers -bonsists of 
five days of eight hours each, which, genorally, are the first five 
days of the calcndar week in which "scneculee" or agnticipatcd ship= 
ments required their services, and whaiel usually ‘are consecutiva. S 
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However, cortain unpredictable factors relating to necessity for 
uhipnent of material on an "as ready” basis, transportation routing 
delays, otc., make it impossible to fit the shipments to a uniform 
basic workweek, The actual hours of duty are debarnined by the 
duties to bs performed in comection with the particular shipment. 
Some shipments can bo completed within the basic eight-hour workday 
while others require more tine, running up to sevaral weeks in some 
instances. Of particulnr significance in considoring this case in 
connection with tho Aviles caso, infra, is the requirement that ; 
once’the shipment has bogun the assipnod couriers must stay with the © 
shipment until it is delivered or until they are relieved by other 
couriers, whether such tour of duty be less than one day or several 
wooks in duration. Tho "required duty® does not, howover, include 
time spent in resting, slecping, eating, and tha like, when the em=- 
ployee is relieved fren actual duty even though he must remain 
"captive" with the shipment on the train, plane, or motor vehicle. 


The questions concerning ‘security couriers are as follows: 


N(@) Are security couriers assigned to security 
shipment cuties ontitled to night pay differential for 
all time spent in trequired duty? between 6;00 p.m. and 


6:00 Aste? : 


“(e) If the, answor to (d) is negative, are security 
couriers assigned to security shipment duties entitled 
to night pay differential only for tina apent in *required 
duty? betwoen 6:00 p.m. and 6:00 a.m. which is part (or 
all) of the first eight hours of work that day?" 


As previously noted, the night differential statute uses the 
purase "regularly scheduled work” but it does not define the phrase. 
ve have considsred tho matter in, among others, our decisions in 
36 Comp. Gen, 5573 39 id. 733 40 id. 397. The matter also was re- 
cently considered by the United States Court of Claims in the case 
of Aviles, et al. v. United States, and another, decided October 5, 
1940, involving meat inspectors of tho Department of Agriculture 
asainned to slaughtering and meat processing plants. The Dopart- 
ment?» repulations required that an. inspoctor be pregent throughout 
the period of operation. Certain of the processing plants frequently 
operated for more than eight hours per day although the exact period 
of oporation might vary fron day to day. The Court found (Finding _ . 
No. 20) that the inspectors psrformed sows overtime on the majority 
of the days they were assigned to procossing establishments and that © 
from time to time "the recurring overtime" Ancluded hours batween 
6:00 p.m. and 6:00 a.m. Tho Court in that case Gecided that the 
overtime worked by the plaintiffs was part of regularly. scheduled 
tours of duty and held that night differential should be paid for 
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any overtime hours that might bo worked botwoen 6:00 Dems and 6:00 a.n. 


_ From the facts prosented concerning: security couriers, tho con- 
clusion seems warranted tht the conditions of employment are such thet 
time on duty, including duty at night y is detormined by an inherent ro- 
quirement of the employment that tho employee remain on duty until tho 
completion of a task or until reliovad. Therefore, in light of the — 
conclusion reached in tho Aviles capo and upon the basis of the Deputy 
General Manager's statomont that tho night work recurs =ognarly 
although not according to a fixed hours-of-work pattern,.we hold that 
payment of night differential may be mado to security couriers for. 
night work included either in the bevic workweek hours or in overtime 
hours, Question (d) is answered in tho affirmative, making it unnecap- 


‘sary to answer question (e). 


Referring to the last paragraph of the Deputy General Managertg 
letter, you are advisod that nondoub$ful claims which may result from 
this decision may be paid by your Commission; however, doubtful olains 
and those which may be affected by the 10-year limitation of the act 
of October 9, 1940, 31 U.S.0. 7la, should bo forwarded to our Clains 
Division for &ppropriate action, as provided in sections 2015 and 2027, 
respectively, of Title , Genoral Accounting Office Manual. 

. . ' 


a ‘ tdi 5 
Sincerely yours,’ 
Joseph Capped. 


Comptroller Oeneral 
of the United States. 
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OFFICE OF PERSONNEL MEMORANDUM _ 
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SUBJECT: Night Differential Pay 


STATINTL REFERENCE: [ 


1. Headquarters Regulations show that night differential 
pay is received for work regularly scheduled between 6:00 p.m. 
and 6:00 a.m. Generally, for night work: to constitute regularly 
scheduled work, it must be authorized "in‘advance and must be 
scheduled to recur on successive days or after specified inter- 
vals. The term "regularly scheduled" may also be applied in 
the following work situations: 


a. An employee is entitled to a night differential 
for night work performed when he is assigned. temporarily 
to a tour of duty other than his. Own? © oc ep ests 

b. ‘An employee is entitled to night differential 

pay where the nature of the work requires him or her to 

regularly remain on duty until the completion.of the task 

or until relieved, although not. according to a fixed work 

schedule. pe, Sean Ba Sig Paid. ye aides eek ere 

2. An'employee may be eligible for both night differen- 
tial pay and overtime compensation. When the night work is 
not regularly scheduled and is in excess of the normal basic 


work week, such overtime work must be authorized by a desig- 
nated senior official. od 
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r (6) Employees entitled to holiday premium pay will receive such pay when 
‘& appropriate for hours worked not in excess of twelve which are not overtime 
work within a regularly scheduled workday. 
(7) Employees entitled to Sunday premium pay will receive such pay for each hour 
of Sunday work which is not overtime work and which is not in excess of twelve 
{ (To astytey:, hours for each regularly scheduled tour of duty which begins or ends on Sunday. 
(8) Employees entitled to night differential pay will receive such pay for all 
regularly scheduled work between the hours of 6 p.m. and 6 a.m. 
(9) Whenever possible two consecutive days off will be provided in each workweek. _ 
As a minimum, one regular day off, preferably Sunday, will be provided. ~ 
(10) The regularly scheduled hours of work in a nonstandard workweek will be 
performed within a period of not more than six days of an administrative 
workweek that consists of seven consecutive calendar days. Agency management 
has established the administrative workweek as Sunday through Saturday. 
(11) Annual and sick leave will be charged according to leave taken against the 


*o ” -  employee’s established work schedule. Ce ee eee ee 
eS pate ““@) WORK SCHEDULES FOR INDIVIDUALS. Operating Officials and Heads of 
; i Independent Offices may establish work schedules for individuals of not less than 40 


hours which differ from the basic workweeks of their components as necessary either (a) 

to carry out the missions of those components or (b) to enable the individuals concerned 

P to take educational courses which will equip them for more effective work in the 

Agency. This authority does not extend to work schedules proposed for operations that, 

A oR a toss -are staffed’ on a 24-hour basis that involve regularly scheduled tours of duty exceeding 

C ' eight hours a day or to schedules for operations. staffed on a 24-hour basis that involve 
: seven, or more consecutive working days. 


_.¢. PREMIUM PAY. General Schedule employees eligible on premium ‘pay diner the 
a _ provisions of the Fair Labor Standards Act will-receive the highest rate of overtime 
“compensation and additional premium pay to which entitled under either ee or other . 
ies applicable pay laws and_ policies. me 


~ (1) NIGHT DIFFERENTIAL WORK. Night differential work is eauieely scheduled work 
“between 6:00 p.m. and 6:00 a.m. 
aay (a) Night differential work is compensated at an additional pay rate of 10 percent of 
<4 basic salary for General Schedule employees. : 
(b) Night differential pay rate is also payable when an emloyee shed is eee. entitled. 
to night differential pay does not work during those hours because of a holiday or for 
a period of leave with pay of less than eight hours during any biweekly pay period. It 
_is not payable for any period of leave if the aggregate of paid leave during the same 
biweekly pay period is eight hours or more, nor is it payable for any period covered 
by a lump-sum leave payment. 
(c) Prevailing rate employees will be paid for night differential work at rates in 
accordance with their wage schedule. 
(2) OVERTIME WORK AND COMPENSATION 
= (a) Definitions 
(1) Compensable overtime is that work performed by an employee in excess of the 
normal basic workweek which has been authorized by a designated senior 
‘Ss or official as compensable in accordance with Agency policy. Such overtime may 
be authorized in advance to meet scheduled or irregular requirements or 
authorized after performance by the employee. 
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